Undocumented/Illegal Alien Update by Rick Kissiah

A number of different arguments have been tried by employers trying to bar the recovery of any wc benefits by illegal aliens.  
 
One argument was that an illegal alien cannot be legally employed and therefore has no employment relationship and hence no right to recovery wc benefits since wc benefits can only be recovered by one with an employment relationship with the company from whom he seeks to recover.  Courts faced with that argument have rejected it, usually by making a distinction between one employed to do an illegal act (for example, if a casino employed one to be a blackjack dealer, the dealer could not recover Georgia wc benefits because casino work is unlawful in Georgia) and one employed to do a legal act (for example, an underage minor doing legal work for an employer).  The courts have lumped in aliens who should not have been working due to lack of legal residency with children who should not have been working due to their age as all being individuals employed to due legal rather than illegal work but who should not have been working due to their own personal status rather than the nature of the work.
 
Another argument tried by employers and rejected is that federal law preempts state law in prohibiting the employment of an illegal alien and therefore there can be no employment relationship and, in turn, no recovery of wc benefits.  This argument was rejected by the Georgia Court of Appeals in Continental Pet Technologies v. Palacias, 269 Ga App 561, which noted, among other things, that Georgia law's definition of an "employee" for wc purposes was not preempted by federal statute.
 
Basically, Georgia law is that, with one exception, the mere fact that an employee injured at work is an illegal alien or an undocumented worker would NOT, in and of itself, bar that illegal alien from recovering wc benefits for an otherwise compensable injury.
 
The one exception to the aforementioned rule is discussed in Dynasty Sample Co. v. Beltran, 224 Ga App 90, in which the Georgia Court of Appeals held that, with one exception, an illegal alien can be barred from recovering wc benefits for an otherwise compensable on the job injury if the employer can prove a falsification of employment application or Rycroft defense.  As you know the Rycroft defense has long been available to employers who unknowingly hire an individual whom they would not otherwise have hired because he conceals a preexisting condition that ultimately causes an on the job injury with the employer.
 
To prove a Rycroft defense in a misrepresentation of legal residency as opposed to a misrepresentation of condition situation, an employer would have to prove that: (1)the employee, in applying for employment, wilfully and deliberately made a false representation as to his legal residency; (2)the employer relied upon that false representation by the employee in hiring him and would not have hired the employee if the employee had told the truth about his lack of legal residency; and (3)there is a causal connection between the false representation and the injury.
 
Where an applicant deliberately lies to a prospective employer telling it that he has legal residency to work here when in fact he knows that he does not so that the employer hires him even though it would not have hired him had it know the truth, and where the illegal alien works for that employer until he gets hurt at work, and only after he gets hurt does the employer then finally learn the truth, then the employer may well be able to prove #1 and #2.  However, as the Court recognized in Beltran, it is going to be just about impossible for any employer in any given case to prove #3.  In fact, the only situation I can think of where an employer might be able to prove #3 is where a claimant falls down and injures himself while running from ICE authorities during a raid by ICE designed to arrest aliens working illegally.  Only then could the lack of legal residency be said to have caused the on the job injury so as to satisfy the third prerequisite for denial.
 
It should be noted that even though an employee's lack of legal residency ordinarily will NOT bar him from recovering wc benefits for an otherwise compensable injury, the employer may be able to end TTD benefit liability if the employee becomes capable of at least light work despite the compensable injury, if the employer offers suitable light duty work approved by the doctor contingent upon the claimant offering proof of legal residency, and if the claimant is not able to return to work solely as a consequence of his lack of legal residency.  If the Board finds that suitable limited work was and still is available and that the only reason that the claimant is not performing it is his lack of legal residency then the Board can find the claimant's failure to perform the work unjustified and the Board can approve a suspension of TTD benefits.  That was the effect of the Court of Appeals' decision in the case of Martines v. Worley & Sons Construction, 278 Ga App 26.
 
Therefore, while you are not ordinarily going to be able to successfully deny the entirety of an otherwise compensable claim for wc, if you can get the claimant released to at least limited work and get the employer to make suitable limited work available that the doctor will approve, you may well be able to suspend TTD even if you still owe PPD and medical benefits.

